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SARA B. THOMAS 
State Appellate Public Defender 
I.S.B. #5867 
 
REED P. ANDERSON 
Deputy State Appellate Public Defender 
I.S.B. #9307 
P.O. Box 2816 
Boise, ID 83701 
(208) 334-2712 
 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NOS. 43038 & 43039 
 Plaintiff-Respondent, )  
) ADA COUNTY  
) NOS. CR 2014-2697 & CR 2014-10225 
v.     ) 
     ) 
BRIAN WILLIAM PLANT, JR., ) APPELLANT'S BRIEF 
     ) 
 Defendant-Appellant. ) 
___________________________) 
 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Pursuant to a plea agreement, Brian William Plant, Jr. pleaded guilty to one 
count of sexual exploitation of a child and one count of sexual battery of a minor child 
sixteen or seventeen years of age.  For the respective counts, the district court imposed 
concurrent sentences of ten years, with four years fixed, and twenty years, with four 
years fixed.   Subsequently, Mr. Plant filed Idaho Criminal Rule 35 motions requesting 
leniency, which the district court denied.  In this consolidated appeal, Mr. Plant asserts 
that the district court abused its discretion when it denied the Rule 35 motions.  
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Statement of the Facts & Course of Proceedings 
 Supreme Court Docket No. 43038 (district court case number CR 2014-2697 
(hereinafter, first case)) and Supreme Court Docket No. 43039 (district court case 
number CR 2014-10225 (hereinafter, second case)) have been consolidated for 
appellate purposes. 
 In the first case, in November of 2013, during the course a home visit, Mr. Plant’s 
probation officer discovered sexually explicit photos of underage males on Mr. Plant’s 
cell phone.  (Presentence Report (hereinafter, PSI),1 p.146.)  As a result, the probation 
officer contacted Boise Police officers.  (PSI, p.146.)  Subsequently, Mr. Plant admitted 
to one of the officers that he knew the photos were there, and said that he received 
them from a friend.  (PSI, p.147.)  Based on the photos, Mr. Plant was charged with six 
counts of sexual exploitation of a child.  (R., pp.31-33.) 
 During a search of Mr. Plant’s wallet, the officers discovered a student 
identification card.  (PSI, p.147.)  When the officers contacted the student (J.T.), he said 
that he had sexual contact with Mr. Plant on three occasions.  (PSI, pp.153-54.)  Based 
on those statements, Mr. Plant was charged with three counts of sexual battery of a 
minor child sixteen or seventeen years of age in the second case.  (R., pp.162-64.) 
 Pursuant to a plea agreement, Mr. Plant pleaded guilty to one count of sexual 
exploitation of a child and one count of sexual battery of a child sixteen or seventeen 
years of age.  (Tr. 8/22/14, p.5, L.23 – p.7, L.15.)  In exchange, the State agreed to 
dismiss the other charges.  (Tr. 8/22/14, p.5, L.25 – p.6, L.8.)  At the sentencing 
hearing, the district court imposed concurrent sentences of ten years, with four years 
                                            
1 All page cites to the PSI refer to the 213-page electronic document. 
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fixed, in the first case, and twenty years, with four years fixed, in the second case.  
(Tr. 10/17/14, p.40, L.23 – p.41, L.11.)     
Thereafter, Mr. Plant, acting pro se, filed timely Idaho Criminal Rule 35 motions 
(hereinafter, Rule 35 motions) requesting that the district court reduce the fixed portions 
of his sentences.  (R., pp.79-81, 190-92.)  He also filed motions requesting a hearing 
and motions requesting that the district court appoint counsel to assist him with the Rule 
35 motions.  (R., pp.83, 85-87, 193-95, 202.)  The district court granted his motions for 
appointment of counsel, and allowed for a period in which to supplement the Rule 35 
motions.  (R., pp.94, 204.)  Subsequently, through his counsel, Mr. Plant filed amended 
Rule 35 motions and two addendums in support of each motion.2  (R., pp.95, 98-120, 
121-23, 205, 208-30, 232-34.)  Subsequently, the district court denied Mr. Plant’s Rule 
35 motions without a hearing.  (R., pp.124-25, 235-36.)  Mr. Plant then filed Notices of 
Appeal that were timely from the district court’s orders denying his Rule 35 motions.  
(R., pp.127-28, 238-39.)  
 
ISSUE 
Did the district court abuse its discretion when it denied Mr. Plant’s Idaho Criminal Rule 
35 Motions for a Reduction of Sentence in light of the fact that Mr. Plant submitted new 
information that showed he had diligently pursued programming and education while 
incarcerated? 
                                            
2 The addendums filed in support of the Rule 35 Motion in the first case were identical to 
those filed in support of the Rule 35 motion in the second case. 
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ARGUMENT 
The District Court Abused Its Discretion When It Denied Mr. Plant’s Idaho Criminal Rule 
35 Motions For A Reduction Of Sentence In Light Of The Fact That Mr. Plant Submitted 
New Information That Showed He Had Diligently Pursued Programming And Education 
While Incarcerated 
 
 A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the 
sound discretion of the sentencing court, and essentially is a plea for leniency which 
may be granted if the sentence originally imposed was unduly severe.  State v. Trent, 
125 Idaho 251, 253 (Ct. App. 1994).  “The criteria for examining rulings denying the 
requested leniency are the same as those applied in determining whether the original 
sentence was reasonable.”  Id.  “If the sentence was not excessive when pronounced, 
the defendant must later show that it is excessive in view of new or additional 
information presented with the motion for reduction.  Id. 
 In his initial Rule 35 motions, Mr. Plant requested that the district court reduce 
the fixed portion of his sentence because his medical conditions required costly 
medications that would be a burden on the state, and a shorter fixed sentence would 
allow him to get access to rehabilitation programs more quickly.  (R., pp.79-81,190-92.)  
In the first addendums, he submitted new information in the form of copies of letters he 
had written to his attorney regarding his attempts to get enrolled in a G.E.D. class and 
begin additional rehabilitative programming.  (R., pp.99, 209.)   
He also provided copies of numerous “Offender Concern Forms” he had 
submitted while incarcerated showing his efforts to get into a G.E.D. class and other 
programs.  The first one, dated November 26, 2014, indicates that he was told that he 
needed to make that kind of request to “Cpl. Wilson in education.”  (See R., pp.117, 
227.)  On December 1, 2014, Mr. Plant submitted a concern form directly to Cpl. Wilson, 
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but there is no indication that Cpl. Wilson responded to his request.  (R., pp.115, 225.)  
On January 12, 2015, Mr. Plant submitted another concern form in which he stated, “I 
am interested in getting my GED and learning new skills.  Please help me get the 
information I need.”  (R., pp.113, 223.)  On January 17, 2015, Mr. Plant wrote two other 
concern forms to his case manager.  (R., pp.112, 222, 107, 217.)  In the first one he 
wrote, “I am interested in taking any programs available.  Please provide information.”  
(R., pp.112, 222.)  In the second one, he said that he had been attempting to get into 
programs since his arrival, but he was not receiving any responses to his inquiries.  
(R., pp.107, 217.)  His last concern form was dated January 21, 2015.  (R., pp.105, 
215.)  There, he stated that he was still interested in taking a G.E.D. class “and any 
other programs or classes available.”  (R., pp.105, 215.)  It appears that Mr. Plant was 
finally scheduled for an education appointment on January 26, 2015, but he could not 
take advantage of the appointment because had been moved to another institution.  
(R., pp.104, 214.)   
 In fact, the addendums make it clear that Mr. Plant’s efforts to engage in 
education and other programs were frustrated by the fact that he had to be moved from 
I.M.S.I. to I.S.C.I. because he was attacked by another inmate at I.M.S.I.  As part of the 
first addendum, Mr. Plant included an IDOC “Restrictive Housing Order,” which showed 
that the attack apparently happened on December 19, 2014.  (R., pp.101, 211.)  It 
indicated that “Mr. Plant was seen on video being attacked by another inmate.”  
(R., pp.101, 211.)  In his letter to his attorney, he wrote, “Before being attacked 
physically at I.M.S.I. I was in the process of becoming a worker.”  (R., pp.100, 210.)  He 
also stated that he was going to church on a daily basis and attending AA meetings.  
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(R., pp.100, 210.)  The addendum included an attendance sheet from the I.S.C.I. Inter-
Faith Chapel that showed he was attending services regularly.  (R., pp.119, 229.)  
Unfortunately, his letter to his counsel on January 21, 2015, showed that Mr. Plant had 
been moved yet again, this time to I.S.C.C.  (R., pp.120, 230.)  He said that the moves 
were “causing a great delay in getting education and programs.”  (R., pp.120, 230.)  
And, in a subsequent letter, he wrote, “I continue to make every attempt possible to 
better myself and show progress.  However many things are out of my control in my 
current environment.”  (R., pp.103, 213.)        
 In his second addendums, Mr. Plant included a copy of a letter from a Trial Court 
Administrator at the Fourth Judicial District.  (R., pp.122, 223.)  The administrator 
responded to Mr. Plant’s request for any letters or progress reports from his instructors 
and counselors during his incarceration and said that such records were “exempt from 
disclosure” due to privacy concerns.  (R., pp.122, 223.)  Finally, Mr. Plant included a 
letter from his former boss, which stated that he would happily employ Mr. Plant again 
as he was one of the best employees he had ever had.3 
 Despite all this information, the district court denied Mr. Plant’s Rule 35 motions.  
(R., pp.124-25, 235-36.) It stated that it had reviewed the information regarding 
Mr. Plant’s “diligent efforts to obtain access to programming in prison” and “noted and 
accepted” those as a “sign of Plant’s desire for rehabilitation.”  (R., pp.125, 236.) 
However, it did not acknowledge that Mr. Plant’s efforts had been frustrated by the fact
                                            
3 The PSI also contained a similar letter from Mr. Katz, so the district court had much of 
the information in the new letter before it at sentencing.  (PSI, p.31.)  However, the 
original letter did not specifically state that Mr. Katz would be willing to hire Mr. Plant 
again.  
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that he was moved several times through no fault of his own. 
 It is clear that Mr. Plant’s efforts to better himself through education and 
dedication to his faith were signs of his willingness to accept and engage in treatment.  
This is a recognized mitigating factor.  See State v. Alberts, 121 Idaho 204, 209 
(Ct. App. 1991).  Further, Mr. Plant’s behavior shows that his youth (Mr. Plant is only 25 
years old) should be viewed as a stronger mitigating factor than it was at sentencing 
because not only is he only still very young, he is also clearly trying to improve himself 
in many ways.  Indeed, all the new information presented shows that Mr. Plant’s 
sentences were excessive.  Therefore, the district court abused its discretion when it 
denied Mr. Plant’s Rule 35 motions.           
CONCLUSION 
Mr. Plant respectfully requests that the orders denying his Rule 35 motions be 
vacated and the cases remanded to the district court for further proceedings. 
 DATED this 5th day of October, 2015. 
 
      ___________/s/______________ 
      REED P. ANDERSON 
      Deputy State Appellate Public Defender 
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